, JUL 13 2005 14:35 FR LEE - HAYES PLL 509 323 8979 TO 17038729306 P. 01/39 



PTO/SB/21 (08-03) 
Approved for use Vnttu^n 07/31/2006. 0MB 0651-0031 
U.$. Patent and Trademark Oflfce; US, DEPARTMENT OF COMMERCE 
Urvter ihe PaoeiWDrk Reduction Act of 1 m no persons are require^ to respond to a coliacnon of Irtformatlon igtfess it dtsoiays a vaBd 0MB control number. 



TRANSMITTAL 
FORM 

(lo b» used kir aH corr9spon<iwK9 sft^rM'^l ftHng) 



Appficatkm Number 



Rling Date 



Rrst Named inventor 



Croup Art IJnit 



Examiner Name 



09/740,720 



12/10/2000 



RECEIVED 



Christophor L DartlJ^ITRAL FAX CENT! ER 



2126 



JUL 1 3 2005 



TOETHO 



Total Numtwf tA Pages &i Thte Submlsaton 



LOS 



Altomey Docket Numbdr 



MS1-681US 



ETICLQSURES icheck bH that apply) 



□ 



□ 

□ 
□ 
□ 

□ 



Fee TranMnrtlal Form 
I I Fee Attached 

Amendment/ Reply 

r~ Aft^" Final 

I Affidavlt&/dedaratk)n(8) 

Extortion of Time Request 

Expreee Abandonment Request 

fnfbmiatiGn Disclosure Statement 

Certified Cop/ of Priority 
Documants 

Response to Missing Parts/ 
Incomplete ApplicatSon 

n Response to Missing Parts 
under 37 CFR 1.52 or 1.53 



n 
c 
□ 

□ 

□ 
□ 
□ 



Drawing(8) 

Ucenslng^elatad Papers 
PeOtion 

Petnton to Convert to a 
Provisional Application 
Power of Attorney, Revocation 
Change of Correspondence 
Address 

Terminal Disctalmer 
Request f<v Refund 
CD. Number of CDls) 



Rernar^ 



I I After Allowance Communication 
to Group 

I I Appeal Communication to Board 
of Appeals and Interferences 

1^ Appeal Communicatian to Group 
(Af^Noik!^, Brier, RoplyBrtuO 

I I Proprietary infbrtnation 

Status Letter 

1^ Other Endosure(s>(p/ease 

kSsntify batow): 
Appeal Bri^f {37pagQs) 



SIGNATURE OF APPLICANT, ATTORNEY, OR AGE^f^ 



Fiim 
or 

Indivfdual Nama 



Kasey C. ChrfsUemee, No, 40559 



Date 



July 13, 2005 



CERT1RCATE OF TRANSMlSSlON/MAlUNG 


1 hereby certHy that this correspondence is being facsimile transntltted to the USPTO or deposited with the United States Postal Service 
with sufficient postage as first class mail in an envelope addressed to: Commissioner for Patents. P.O. Box 1450. Alexandria. VA 22313- 
1 450 on the date shown below. 


Typed or printed r^ame 


Cheryl Boies ^ 


Signature 




Date 


July 13. 2005 



This coitedion of infofntation i£ requin^d by 37 CFR 1 ^. The infonmetign 13 required to obtain or retain a benefit Ijy the publk: which Is to fi!« (and by the USPTO to 
process) an applicatioa ConfidBntralfty is governed by 3S U^a 122 9nd 37 CFR 1.14. ThU colioction Is ©Stimaied to 12 mirtutss to oompiets, inctudinj gathdiind. 
preparfngi and submitting ihe complsted af^lcBtion fbrm to the USPTD. Time will vary depending upon the Endividuel cese* Any com m en ty on tf>e amount ef b'md 
you roquiro to comptote this fonn suggostions tor roducing this burdea should be sent to the Chief infonnation Offloer, U.S. Patent and TradomarK Office, 
U.S. Dopartmenlcf Commsrai, P.O. Box 1450. Alaxandrfa. VA 22313-1450. DO NOT SEND FEES OR COMPI-ETED FORMS TO THIS ADOf^ESS. SEND TO: 
CommiSslonBr fbr Patents. P.O. Box 1450. Alaxandrla, VA 22313-1450. 

}f you need assistance in compIeSng ihe form, caU 1-300^10^199 and SBfect option 2, 



PAGE 1139 ' RCVD AT 7(1 W 5:32:52 PM [Eastern Daylight rune]' SVR:USPTaEFXRF-1f9 * DNIS:8729306 ' CSiD:509 323 8979 ' DURATION (iniiHSS):0946 



; JUL 13 2005 14:35 FR LEE - HAYES PLL 509 323 8979 TO 17038729306 P. 02/39 



ilndqfthftPttp*fworltReduclionActof 1985 Mt tuefsett* 



PTD/Sa/17<12-M) 
Approved for UM mrough 07/31/20G6. OMB 06S1.0032 
U.S. Patent and TmdCtiark Offloe; U.S. DEPARTWa^T OP COMMERCE 
afg reoulred to respond In m aallftetion af jftformatton UfriBSS » dteofcivm a vagd ftfclB eentnal numhwr 



Pass pufsuairf th^ CMSoaoatod ApomoriBtiooS Act 200S Oi.R- 4aim- 

FEE TRANSMITTAL 

For FY 2005 


Appficatton Number 


09/740.720 (3BITRAL F 


Fffin9 Date 


12/18/2000 


First Named Inwntor 


Christopher L Darling JUL 1 


Examiner Name 


THE T HO 


C3 Appficant claims small entity slstus. See 37 CFR 1.27 


Art unit 


2126 


JOTAL AMOUNT OF PAYMENT {$) 500 .00 


Atomey Docket No. 


MSI -681US J 



3 2005 



METHOD OF PAYMENT (check all that apply) 



CZI Check CU Credit Card nMon^Ofdw CUNone LU Other (pfcaw idcmity)^ 

(3 Deposit Account Oepoalt Account Ni»nber_!2^2I§§^_ 



QeposH Ac^oum Nain«:_ 



Lee & Hayes, PLLC 



For the above4dentified deposit aocount. the Director I& hereby authorized to: (check all that apply) 



Chaise fee{5) Indicated below, ei^cept for the filfng fee 



l/^l Charge fee{3} rndicated below 

0 Charge any additional fee(s) or undefpsymGnts of fee(s) 1/1 credit any overpaymenta 
tjndBr37 CFR l.ieand 1.17 ' ' 

WAI%N1MQ* Intormailen on thts fbrm may boeemo public. CroOlt cam inrormaoon should not oe Inchidad on this fOnn. Provide credit card 
Intormadon oiMl authorlzatfon on PTO^Soaa. 



FEE CALCULATION 



1. BASIC FlUNG, SEARCH* AND EXAMINATION PEES 



Application TVpo 



FILING FEES 

Small EntKv 



SEARCH FEES 

gmflll EnttW 
Efifiii] P.ee..($) 



EXAMINATION FEES 
Small Entity 

ESfiiSl FeefS) 



Fees Paid (%) 



Utility 


300 


150 


500 


250 


200 


100 


Design 


200 


100 


100 


50 


130 


65 


Plant 


200 


100 


300 


ISO 


160 


80 


R.ei5sue 


300 


130 


500 


250 


600 


300 


Provisional 


200 


100 


0 


0 


0 


0 



2. EXCESS CLAIM FEES 



pe^ P^^cflptlon 

Each claim over 20 or, for Reissues, each claim over 20 and more than in the original patent 50 
Bach Independent claim over 3 or, for Reissues, each Independent claim more than in the original patent 200 
Multiple dependent claims 360 
Total Claims Extra. plalma EssM. ER»-MAia Mwfflfflff P9ffffn^f nt P^HlffH 
-20QrHP- X a = : Es&M FwPgWfti 



Small Entity 



25 
100 
180 



HP •> highest number of total ciaima paxi for. if gfeater than 20 
Indap. Clahns Extra Clalma Fee W 
-3ofHP- X 70n 



Fee Paid (t) 



HP = hlghast numbf r or tndspendBnt datms palfl for. tr graata' than 3 
3. APPUCATION SIZE FEE 

If the specification and drawings exceed 100 sheets of paper, the application size fee due is S250 ($125 for small entity) 
for each additional 50 sheets or fraction thereof- See 35 U.S,C, 41 (a)( I )(G) and 37 CFR 1 . 1 6(s), 
Tpfft$hy9ft ^fflfB$rw9ff Wwm!?9rfff gfflft arfylMgnal so.,y,f^pt|on thereof Es&m Foe paid 1 

- 1 00 = / 50 « (round up to a whole number) x = 



4. OTHEH FEE(8) 

Non-English Specification, $130 f^ (no small entity discount) 
Other: Appeal Brief 



suBwrrrED by 



Signature 



Name (Print/T ype) Kasey C. Christie 



Regiatratkin No. ^^--g 



Telephone ^^^^ 320*9256 



Date 



■rhra cgflecUon of iftforrnallon Is rsqulrad bjf 37 CFR 1 .135. TTia nfomiHUon Is retjUred (q oMa)n Of retain a ^enefll 6y the public VMhfcft l» to ftte (and by the 
U5PT0 tDproceas) an appllca^. ConfUemisliy b aovemed by 35 U.S.C. 122 and 37 CFR 1.14. Thlscotlsctlon is astknatsd to take 30 mhutee to complatB. 
tnetu4i;i9 gathennd. pr«^in9. ami Submitting tAe completed aapScation fbrm to the U&PTO. Time wil vary dapendhg upon the mdlvklual ease. Any eomments 
on ete amount of tkne you require to complete flus form and/or suggestianB tor reOudng this burden, ahouid be sent to the Chtef information Officer. U.S. Patent 
and Tradamfft Office. U.S. Department of Commeree, P.O. Sok l4fiD, Alexandffa, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 

if you need aaswtenoe m com09ting the form, can 1-e00-PTO-9l99 and select optfon 2. 



PAGE 2139' RCVD AT 7(13121)05 5:32:52 PM [Eastern DayVgiit Tiine]'SVR:USPTO{FXRF-1/9*DNiS:872930S' CSID:509 323 8979 ' DURATION (mitH>s):0946 



, JUL 13 2005 14:36 FR LEE - HPlYES PLL 



509 323 8979 TO 17038729306 



P. 03/39 



1 
2 
3 
4 
5 
$ 
7 
8 
9 
10 

n 

12 
13 
14 
15 




RECEIVED 

JUL 1 3 2005 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

AppUcation Serial No 09/740,720 

Filing Date 12/18/2000 

Confirmation No 41 81 

Inventoiship Darling et al. 

Applicant Microsoft Corporation 

Group Art Unit 2126 

Examiner Ho, The T 

Attorney's Docket No MS1-681US 

Title: Dynamic Monitor and Controller of Availability of a Load-Balancing Cluster 



APPEAL BRIEF 



To: MS: Appeal Brief - Patents 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



From: Kasey C. Christie (Tel 509-324^9256; Fax 509-323-8979) 
Customer No. 22801 



Pursuant to 37 C.F.R. §L192, Applicant hereby submits an appeal brief for 
Application No. 09/740J20. A Notice of Appeal was filed May 13, 2005. 
Accordingly, Applicant appeals to the Board of Patent Appeals and Interferences 
seeking review of the Examiner's rejections. 

87/14/2885 TLOlll 88888857 128769 39748720 
81 FCsl482 588. e§ M 



Serial No.: 09/740 J20 
AttyOocfcfiftNo.: MS1-681US 
APPEAL BRIEF 



O704aS21U O:*DOCS\MSf)0681US\7114^D0C 



PAGE 3139 * RCVD AT 7/13/2005 5:32:52 PM [Eastern DayBglit Tune] * SVR:USPT0-EFXRF-1/9 ' mmm * CSID:509 323 8979 ' DURATION (inin-ss):0946 



, JUL 13 2005 14:36 FR LEE - HAYES PLL 509 323 8979 TO 1703872930S P. 04/39 



o 

in 

^ 8 \ 



1 

2 
3 
4 
5 
6 
7 
8 
9 

to 

11 
12 
13 
14 
15 
16 

I 

^17 




Table of Contents 




Anocfll Brief Items 


Pag 


(1) 


Real Party in Interest 


3 


(2) 


Related Appeals, Interferences, and Judicial Proceedings 


3 


(3) 


Status of Claims 


4 


(4) 


Status of Amendments 


5 


(5) 


Summary of Claimed Subject Matter 


6 


(6) 


Grounds of Rejection to be Reviewed on Appeal 


9 


(7) 


Argument 


10 


(8) 


Appendix of Appealed Claims 


26 



Serial No.: 09/740.720 
AttyDcxicetNo.: MS1-661US 
APPEAL BRIEF 



07040521 U C:mCSUiSft06SlUSl7tU33,£lOC 
flay-JusBytfntstia 



PA(£4/39'RCVDAT7/13f20l)55:32:52PM[EastemDay0glitriine]'SVR:USPT&^ 



JUL 13 2005 14:36 FR LEE - HAYES PLL 509 323 8979 TO 17038729306 



P. 05/39 



E 

817 




(1) Real Party in Interest 

The real party in interest is the Microsoft Corporation, the assigns of all 
right and title to the subject invention. 
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(2) Related Appeals. Interferences^ and Judicial Proceedings 

Appellant is not aware of any other appeals, interferences, or judicial 
proceedings which will directly affect, be directly affected by, or otherwise have a 
bearing on the Board's decision to this pending appeal. 
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(3) Status of Claims 

Claims 1-57 are pending in this Application, and are set forth in the 
Appendix of Appealed Claims on page 26. All pending claims (claims 1-57) stand 
rejected- Claims 1-57 were originally filed in the Application. No claims have 
been allowed. No claims have been canceled, withdrawn, and/or non-elected. 
Only claim 45 has ever been amended. 

Claims 1-57 are subject of this ^peal and stand rejected as set forth in a 
Final Office Action dated November 16, 2004 (hereinafter, the 'TINAL 

ACTION'^. 

Specifically: 

• Claims 1-13, 15, 20-32, 34, 37-43, 46-51, and 54 stand rejected under 
use § 102(b) as being anticipated by Gossler (Gassier et al, US Patent 
No. 5,799,173, which issued on 8/25/1998), as set forth in p. 2 of the 
FINAL ACTION. 

• Claims 14, 16-19, 33, 35-36, 44-45, 52-53, and 55-57 stand rejected 
under 35 U-S,C, §103(a) as being unpatentable over Gossler as 
modified by Luzzi {Luzzi et aL^ US Patent No. 6,321,263, which issued 
on 1 1/20/2001), as set forth on p. 6 in the FINAL ACTION. 
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f 4^ Status of Amendments 

The Applicant responded to a non-fmal Office Action issued on April 7, 
2004 (hereinafter, the "NON-FINAL ACTION")- In that response. Applicant only 
amended one claim for merely non-substantive reasons. Applicant traversed all 
substantive rqections and amended no other claim. 

After that, the FINAL ACTION issued on November 16, 2004 — the action 
dismissing Applicant*s traversal and maintaining the rejection of all pending 
claims. In Applicant's response to the FINAL ACTION, Applicant traversed all 
substantive rqections and amended no claims. 

Subsequently, the Office issued an advisory action on March 28, 2005— the 
action dismissing Applicant's tmversal and maintaining the rejection of all 
pending claims. No other amendments have been filed subsequent to the FINAL 
ACTION or the advisory action. 
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f 5^ Summary of Claimed Subject Matter 

Broadly speaking, the claimed subject matter describes a technology for 
remotely and dynamically monitoring the availability of the members of a load- 
balancing cluster. The technology provides a dynamic, exocluster application- 
layer monitor for dynamically monitoring and/or dynamically controlling the 
members of a load-balancing cluster. The application-layer availability of cluster 
members is viewed ftom a client-perspective. 

Following is a concise explanation of each independent claim 1, 21, 38, 39, 
46, and 54 involved in the Appeal which includes specification references and 
exemplary drawing reference characters. As explained, the independent claims are 
not limited solely to the elements identified by the reference characters. 

Specifically: 

Claim 1 includes a dynamic determination* of the present members of a 
load-balancing cluster^ and a monitoring^ of the application-layer availability"* of 
one or more members of that cluster, but that application-layer availability is the 
one which would be observed from a client-perspective^. 



' Dynamic determiiiatloii: block 312 of Fig. 3; App. p, 17, line 24 tfarou^ p. IS, line 2; p. 21, 
lines 8-13. Also, it is the opposite of static determimttod which is discussed on p. 7, lines 6-14. 

^ Load-balAndng cluster: App. p. 1, line 22 through p. 3, line 2; p. 13, lines 10-25; and item 100 

of Fig. 1. 

* Monitoring; block 314 of Fig, 3; App. p, 18. line 3 through p. 19, line 15; item 132 of Fig.; p. 
13, lines 18-25; Fig. 2, p. 14, line 1 through p. 17, line 16. 

* Application-layer availability: App. p. 5, lines 6-17. 

* Client-perspective: App. p. 5, line 24 through p. 6, line 16. 
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Claim 21 includes a monitoring^ of the application-layer availability"* of 
members of a load-balancing cluster^ but that application-layer availability is the 
one which would be observed from a client-pei^pective^; and exoclusterly control^ 
of the activity state of the members of that cluster 

Claim 38 includes a dynamic determination* of the present members of a 
load-balancing clustei^; a monitoring'^ of the application-layer availability^ of the 
members of the cluster, but that application-layer availability is the one which 
would be observed from a client-perspective^; and exoclusterly control^ of tiie 
activity state of the members of that cluster. 

Claim includes a dynamic cluster-membership detemiiner^ configured to 
exoclusterly and dynamically detennine* present members of a load-balancing 
cluster^ and an exocluster monitor^ configured to monitor application-layer 
availability'^ of the present members of the cluster* 

Claim 46 includes an exocluster monitor^ configured to monitor 
application-layer availability'^ of members of a load-balancing cluster^ from a 
client-perspective^; and an exocluster controller^ configured to control an activity 
state of members of the chister, 



^ Exoclusterly control: App. p. 10| line 21 through p. 1 1, line 3; p.20, line 22 through p. 21, hne 

2;: block 314 of Fig. 3; 

^ Dynamic duster-membership determiner: item 132 of Fi^g. 1 and the con^onents of Fig. 2 
^ Exocluster controller: App. p. 7, line 22 through p. 8, line 2; p. 10, line 2! thioiigh p. 1 1, line 

7; p. 13. lines 9 diroagh p, 17, line 16. 
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Claim 54 includes an app-monitor^ configured to exoclusterly monitor*^ the 
members of the cluster from a client-perspective^; a cluster-control^*^ configured to 
exoclusterly determine' the activity state of the members of the cluster and to 
exoclusterly controll^ the activity state of the members of the cluster; and a central 
controller^ ^ configured to coordinate and control the app-monitor and the cluster- 
control 



^ Ai^monitor: Items 226 and 228 of Fig. 2; App. p. 16, tines 4-10. 

'° Cluster-control: Itsws 236 and 238 of Fig, 2; App. p. 16, lines 1 1 through p. 16, line 2. 

" Central controDen Iteni210 of Fig. 2; App. p, 15, lines 21-25. 
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f6^ Groands of Rejection to be Reviewed on Appeal 

A. Whether Gossler anticipates claims 1-13, 15, 20-32, 34, 37-43, 46- 
51, and 54 under 35 U.S.C. § 102(b) and whether the Office has satisfactorily met 
its burden to show such anticipation? 

B. Whether claims 14» 16-19, 33, 35-36, 44-45, 52-53, and 55-57 under 
35 U.S,C. § 103(a) are obvious based upon the combination of Gossler and Luzzi 
disclosures and whether the Office has satisfactorily met its burden to show that 
these claims are obvious and that the combination of references is proper? 
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(7> Argument 

Issue A — Whether Gossler anticipates claims 1-13, 15, 20-32, 34, 
37-43, 46-51, and 54 under 35 U.S.C § 102(b> and whether the Office has 
satisfactorily met its burden to show such anticipation? 

<^ssler 

Gossler is the reference for the anticipation rejections and the primary 
reference for the later-discussed obviousness rejection. So, Applicant will initially 
and briefly focus on Gossler here. 

Gossler describes a technology for dynamically controlling the number of 
servers in a transaction system comprising at least one service imit for processing 
service requests. Each service unit comprises a queue for receiving and queuing 
the incon^ng service requests and a plurality of servers for executing the service 
requests. 

Gossler describes a technology that uses the following three steps from the 
point of view of the queue of each service unit: 

• monitoring the current number of service requests and the current 
number of servers allocated to a service unit of a service point, 

• determining an optimized number of servers for a service unit 
dependent on the current number of service requests and the current 
number of servere, and 

• allocating the optimized number of servers for a service unit of a 
service point. 
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Claim J 

This claim recites: 

• dynamically determining present members of a load-balancing 
cluster; 

• monitoring application^layer availability of one or more members 
of the cluster as such availability is observed from a client- 
perspective. 

The following is the same claim, but the cited portions of Gossler and the 
Officers comments are provided in braclcets: 

• dynamically determining present members [''servers", line 42, coL 4] of a 
load-balanClng cluster; ["'dynamic wotkioad balancing method provided by the 
queuing monitor 85 or any other queuing momtor order to employ an optimized number of 
servers for each service unit to be monitored," lines 40-43, col. 4] 

• monitoring [^the queuing monitor 85 monitors and controls the server? for each one of 
the service units of the service point," lines 16-19, coL 3] appliCation-layer [^the 
queuing monitor 83 provides a dynamic workload balancing and a defined svucture for the 

processes of the server/' lines 54-57, coL 3] availability of one or more 

members [""the and the maximum number of the servers to be available to 

execute the pTocesses^ lines 4-16, col. 4] of the cluster ["a plurality of servers,** line 59, 
coL 2] as such availability is observed from a client-perspective. r*thc 

queuing monitor 85 monitozs and contiols the servers for each one of the service units of the 
service point but the queuing monitor 85 is not part of the cluster of service units and 
servers," lines 1 1-59, col. 3, Figs, 2-3] 
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Applicant submits that Gossler does not disclose specific aspects that are 
recited in this claim. Those recited aspects include; 

• "Dynamically Determining" 

• "Monitoring Application-Layer Availability" 

• "As Such Availability Is Observed From A Client-Perspective" 

**DynamicalIy Determiining" 

Claim 1 recites, "dynamically determining present members of a load- 
balancing cluster." Gossler does not disclose this feature of claim L 

Instead, Gossler uses the conventional approach to determining cluster 
membership. That approach includes using a static definition, which is typically 
supplied by manually maintained configuration data« Thus, Gossler's 
determination of the membership consists of a receiving a static membership 
definition (called the "trigger message 87") and hence Gossler is not "dynamically 
determining present members" as recited in the claim. 

This conventional approach is precisely what Applicant's invention sought 
to address. On page 7, lines 6-14, the subject Application discusses the 
conventional approach of static definition of cluster membership (which is what 
Gossler does): 

Static Cluster Membership , Conventional exocluster application- 
layer monitors monitor a static set of hosts; there is no notion of a 
cluster. That is, they are not cluster-aware. They are not dynamic. 
In other words, they cannot dynamically monitor all of the members 
of the cluster as members are added and removed. They can monitor 
new members (or stop monitoring old members) once the 
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membership is statically defined specifically for the monitor* 
However, the conventional exocluster application-layer monitors 
cannot dynamically begin monitoring new members as they are 
added to the cluster or dynamically stop monitoring old members as 
they are removed. 

Col. 3, lines 14-17, Gossier describes how the queuing monitor 85 
"receives the trigger message 87 which contains the name of flie service unit 
queues 57 and the name of the servers to be started." The list of server names in 
the ^trigger message" is a static definition of the cluster membership analogous to 
the conventional approach described in the backgroxmd of the Application. 

In the FINAL ACTION, the Office indicated that Gossler's 
activation/deactivation of servers from its defined set of servers is equivalent to 
"dynamically determining present members of a load-balancing cluster," as recited 
in the claim. Applicant disagrees* 

Applicant acknowledges that Cossler discloses a dynamic woridoad 
balancing method in which configuration data may be changed while the system is 
running (see, col. 6, lines 51-55). As shown by cited portions of Gossier (esp. 
Fig. 4 and its related textual discussion)^ Gossier activates/deactivate servers in a 
given set of servers (e.g., servers 60-68 of Fig. 2), However, Applicant submits 
that such actions, however, are not equivalent to "dynamically determining present 
members of a load-balancing cluster," as recited in the claim. 

In particular, Gossier discloses a defined set of servers (e.g», servers 60-68 
of Fig. 2) for each service point (e*g., point 50). The set of servers appears to be 
statically defined (like is conventional). No where does Gossier disclose that its 
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defined set of servers may be dynamically changed. Indeed, Applicant submits the 
following sections of Gossler suggest the statically defined nature of the set of 
servers available to each service point: 

The service unit queue 57 is linked with a plurality of 
servers 60-68. wliereby the servers 60-68 carry out the service 
requests queued in the service unit queue 57. [col. 2, lines 58-61] 

The queuing monitor 85 receives the control information 
about each service unit 55 to be monitored from the selected 
setup profiles 90-94 Which contain the following customer diefihed 
service unit parameters: 

2. The name(s) of the associated server(s) 60-68 of the 
respective service unit 55 for the processing of the incoming 
service requests. 

3 a • ■ • 

4. ... 



5. A threshold value which defines the number of servers 
that should be linked in order to quickly process the business 
requests in the respective service unit queue. The number of 
servers that should be linked is determined by the number of 
business requests in the queue (the queue depth) divided by the 
threshold value. The number of servers that should be linked in 
combination with the maximum number of servers eventually 
determines the number of servers 60-68 to be linked by each 
service unit 55. [col. 3, line 60 to col. 4, line 241 



Therefore, Applicant submits that Gossler does not disclose "dynamically 
determining present members of a load-balancing cluster," as recited in the claim* 
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^Monitoring Application-Layer Availability'' 

As recited in this claim» the monitoring is not just of the availability of one 
or more members of the cluster^ but of the ^'application-layer availability" of one 
or more members. Applicant submits that Gossler never discloses monitoring the 
"application-layer availability" of its servers. 

The Office does not cite any portion of Gossler for disclosing the concept 
of "application-layer availability." Instead, the Office cites coK 3, lines 54-57, of 
Gossler for disclosing just the "application-layer"* portion of "application-layer 
availability," but cites nothing for the full phrase: "application*layer availability/' 

However^ the cited portion of Gossler does not even disclose "appUcation- 
layer*'. That cited text is quoted here: "The queuing monitor 85 provides a 
dynamic workload balancing and a defined structure for the processes of the 
server." That portion of Gossler never discusses, teaches, suggestions, etc. 
anything related to the "application-layer." It does not define it or distinguish it 
from any other layer. Furthermore, that portion of Gossler never disciisses, 
teaches, suggestions, etc. anything related to "application-layer availability" 
monitoring. 

Line 6 of page 5 of the Application states, the "application-layer refers to 
the well-known OSI [communications] model" The Office submits that the 
"processes [of Gossler] are clearly application-layer," but the Office supplies no 
objective evidence firom Gossler that its monitoring is focxised at the "appUcation- 
layer" for communications between computing systems. While the Gossler's 
comjponents (e.g., "processes**) may be literally "applications," that is not 
dispositive to determination whether Gossler discloses monitoring at the 
"application-layer." 
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More particularly. Applicant respectfully submits that even if Gossler does 
disclose "application-laycr," it docs not disclose what the claim actually recites, 
which is "application-layer availability" of the members of a cluster. This concept 
is discussed throughout the Application. For example, "application-layer 
availability" is discussed at 

• Page 3, line 19 

• Page 5, line 5 to page 7, line 14 

• Page 18, line 6 to page 19, line 6 

Applicant submits that neither this cited portion of Gossler nor any portion 
of Gossler discloses, teaches, or even suggests "application-layer availability" 
monitoring, as recited in the claim. Since "application-layer availability" is the 
focus of the second element ("monitoring") of the claim, Applicant submits that 
Gossler cannot anticipate die claim if it does not disclose the very object of the 
'^monitoring." 

"As Such Availability Is Observed From a aient-Perspective'' 

This claim recites, "as such availability is observed from a client- 
perspective." Applicant submits that Gossler observes availability from within 
the collective (called a "service point" herein) of components that are being 
monitored and controlled. 

The Office cites lines 11-59, coL 3, (and Figs. 2-3), of Gossler for 
disclosing "as such availability is observed from a client-perspective/* as recited in 
the claim. 
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The Office states, "the queuing monitor 85 monitors and controls the 
servers for each one of the service units of the service point but the queuing 
monitor 85 is not part of the cluster of service units and servers." However^ that 
portion of Gossler never discusses, teaches, suggestions, etc. anything related to 
the '"perspective" from which the availability is observed. 

From this the AppUcant understands that the Office is arguing that since the 
queuing monitor is ''not part of the cluster of service units and servers" that this 
equates to obsetving availability from a client's perspective. If the premise of the 
argument is true, then Applicant submits that there is nothing in Gossler to 
conclude that the queuing monitor would be observing from a client-perspective. 

Applicant submits that Glosser needs to provide something more for such a 
logical conclusion to be drawn simply from a premise that the queuing monitor is 
"not part of the cluster of service units and servers." Applicant asks the Office to 
show that something more. 

Furthermore, Applicant submits that the premise of the argument is not 
valid. That premise again is that the "queuing monitor 85 is not part of the cluster 
of service units and servers" which the Office equates to being outside the cluster 
recited in the claim. 

As shown in Fig. 2 (reproduced on the right) 
from Glosser, the queuing monitor 85 is included 
inside the dotted line which defines the service point 
50. Fig. 3 depicts the same relationship where queuing 
monitor 85 is inside the dated line which defines the 
service point 50. 
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In other words, it is not outside, but, instead, inside the depicted collection 
being monitored and controlled. That collection is inside the dotted line and is 
called the service point* 

In addition to the visual evidence of Figs. 2 and 3 that the Glosser's 
queuing monitor is part of an inclusive group (rather than on the outside looking 
in), there is textual evidence as well. Col. 3, lines 11-12, Gossler says, **the 
service point SO further contains an initiation queue 80 connected with a queuing 
monitor 85" [emphasis added]. CoL 4, hnes 37-39, Gossler says, "the queuing 
monitor 85 employs an optimized number of servers for each service imit 55, 104 
and 120 to be monitored by the queuing monitor 85 in the service point* 
[emphasis added]. 

Applicant submits that the monitoring model disclosed by Gossler is 

analogous to the "local" or "endocluster" monitor model, which is shown in Fig. 1 

and described on p. 5» lines 19-23 in the Application: 

Local applicationrlayer monitoring is done from within the 
cluster. It is performed by the node manager and/or the nodes 
themselves. For example, if node manager 110 monitored the availability 
of the nodes ll2a-f, tiien this is local monitoring. This type of monitoring 
may be called ''endocluster" application-layer monitoring. 

Just like the Gossler's queuing monitor 85 monitors a collection of servers 
(e.g., Gossler ^s servers 60-68), the node manager 110 (shown in Applications Fig. 
1) monitors the nodes n2a-f. Both Gossler*$ queuing monitor 85 and the 
exemplary node manager 1 10 are not coimted amongst the servers (e.g., Gossler's 
servers 60-68) and the exemplary nodes 112a-f. Thus, Gossler discloses a model 
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that is directly analogotis to that which the Applicant has described as being 
"endocluster^' monitoring in its Application. 

The Application then defines (at page 5, line 24 to page 6, line 10) 
"cndocluster" monitoring to be the opposite of "exocluster" monitoring. The text 
firom the Application re-labels "exocluster" monitoring to be ''^client-perspective" 
monitoring. 

Thus, Applicant submits that it follows that Gossler discloses a model that 
is directly opposite of that which is recited in the claim* Applicant submits that 
Gossler discloses a monitoring model that is the opposite of "client-perspective" 
monitoring. Therefore, Applicant submits that Gossler does not disclose ''as such 
availability is observed firom a client-perepective," as recited in the claim. 

As shown above^ Applicant submits that Gossler does not disclose "as such 
availability is observed from a cUent-perspective," as recited in the claim. 

Claims 2-20 

These claims ultimately depend upon independent claim 1. As discussed 
above, claim 1 is allowable. In addition to its own merits, each of these dependent 
claims is allowable for the same reasons that its base claim is allowable. 

Claim21 

The Office indicates that it rejects this claim for the same reasons as it 
rejects claims 1-2 above. Applicant requests a separate and ind^endent 
examination of this independent claim. Nevertheless, if the Office's reasoning for 
rejecting claims 1-2 above apply to this claim, then Applicant submits that this 
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claim is allowable for the same reasons that the Applicant gives above for the 
allowability of claims 1-2. 

Claims 22-37 

These claims ultimately depend upon independent claim 21. As discussed 
above, claim 21 is allowable. In addition to its own merits, each of these 
dependent claims is allowable for fhe same reasons that its base claim is allowable. 

Claim 38 

The Office indicates that it rejects this claim for the same reasons as it 
rejects claim 21 above. Applicant requests a separate and independent 
examination of this independent claim. Nevertheless^ if the Office's reasoning for 
rejecting claim 21 above apply to this claim, then Applicant submits that this claim 
is allowable for the same reasons that the Applicant gives above for the 
allowability of claim 21. 

Claim 39 

The Office indicates that it rejects this claim for the same reasons as it 
rejects claims 1-2, 4, 7, and 10 above. Applicant requests a separate and 
independent examination of this independent claim. Nevertheless, if the Office's 
reasoning for rejecting claims 1-2, 4, 7, and 10 above apply to this claim, then 
Applicant submits that this claim is allowable for the same reasons that the 
Applicant gives above for the allowability of claims 1-2, 4, 7, and 10, 
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Claims 40-45 

These clainis ultimately depend upon independent claim 39* As discussed 
above, claim 39 is allowable. In addition to its own merits, each of these 
dependent claims is allowable for the same reasons that its base claim is allowable, 

aaim 46 

The Office indicates that it rejects this claim for the same reasons as it 
rejects claims I, 3-4, 6-7, and 10 above. Applicant requests a separate and 
independent examination of this independent claim. Nevertheless, if the Office's 
reasoning for rejecting claims 1, 3-4, 6-7, and 10 above apply to this claim, then 
Ai^licant submits that this claim is allowable for the same reasons that the 
Applicant gives above for the allowability of claims 1 , 3-4, 6-7, and 10. 

Claims 47-53 

These claims ultimately depend upon independent claim 46. As discussed 
above» claim 46 is allowable. In addition to its own merits, each of these 
dependent claims is allowable for the same reasons that its base claim is allowable. 

Claim 54 

The Office indicates that it rejects this claim for the same reasons as it 
rejects claims 1-2 and 10 above. Applicant requests a separate and independent 
examination of this independent claim. Nevertheless, if the Office's reasoning for 
rejecting claims 1-2 and 10 above apply to this claim, then Applicant submits tiiat 

22 
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this claim is allowable for the same reasons that the Applicant gives above for the 
allowability of claims 1-2 and 10. 

Claims 55-57 

These claims ultimately depend upon independent claim 54. As discussed 
above, claim 54 is allowable. In addition to its own merits, each of these 
dependent claims is allowable for the same reasons that its base claim is allowable. 
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Issue B - Whether claims 14, 16-19, 33, 35-36, 44-45, 52-53, and 55- 
57 under 35 U.S«C« § 103(a) are obvious based upon the combination of 
Gossler and Luzzi disclosures and whether the Office has satisfactorily 
met its burden to show that these claims are obvious and that the 
combination of references is proper? 

These claims (14, 16-19, 33, 35-36, 44-45, 52-53, and 55-57) ultimately 
depend upon independent claims 1, 21, 39, 46, and/or 54. As discussed above, 
these independent claims are allowable. In addition to its own merits, each of 
these dependent claims is allowable for die same reasons that its base claim is 
allowable. 

The Office relies on Gossler as the primary reference for rejecting these 
claims. As discussed above» Gossler does not disclose the following recited 
elements/features of these rejection claims: 

• "Dynamically Determining" 

• "Monitoring Application-Layer Availability" 

• "As Such Availability Is Observed From A Client-Perspective" 

Therefore, Applicant submits that claims 14, 16-19, 33, 35-36, 44-45, 52- 
53, and 55-57 are allowable over the combination of Gossler and Luzzi for at 
least the reason that the references do not teach or suggest the combination of 
claimed elements and features. 
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Condusion 

Based upon the foregoing reasons, Applicant submits that Gassier does not 
anticipate claims 1-13, 15, 20-32, 34, 37-43, 46-51, and 54 under 35 U,S.C. § 
102(b) and, if it does, then the Office has not satisfactorily met its burden to show 
such anticipation. Also, based upon the foregoing reasons. Applicant submits that 
claims 14, 16-19, 33, 35-36, 44-45, 52-53, and 55-57 under 35 U.S,C, § 103(a) are 
not obvious based upon the combination of Gossler and Luzzl disclosures, but 
even if it is, then the Office has not satisfactorily met its burden to show that these 
claims are obvious and that the combination of references is proper.. 

Applicant respectfully requests that the 35 U.S.C. § 102(b) and the 35 
U.S.C. § 103(a) rejections be overturned and that the pending claims 1-57 be 
allowed to issue. 



Dated: 



Respectfully Submitted, 



Kasey C. Christie 
Reg. No. 40559 
(509)324-9256x232 
kascv@lechayes,com 
wwwJeehavesxom 
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(8^ Appendix of Appealed Claims 

1. (Original) a method con5)rising: 

dynamically determining present members of a load-balancing cluster; 
monitoring application-layer availability of one or more members of the 
cluster as such availability is observed from a client-perspective, 

2. (Orichnal) a method as recited in claim 0 further comprising 
exoclusterly controlling activity state of the members of the cluster. 

3. (Original) A method as recited in claim 0 further comprising 
exoclusterly and selectively deactivating one or more active members of the 
cluster. 

4* (Original) A method as recited in claim 0 further comprising, 
based upon the monitoring, identifying one or more active members of the cluster 
that are presently overwhelmed at the application-layer. 

5. (Original) A method as recited in claim 0 further comprising; 

based upon the monitoring, identifying one or more active members of the 
cluster that are presently overwhelmed at the application-layer; 

exoclusterly deactivating one or more members identified by the 
identifying. 



Serial No.: 09/740.720 

Atty Docket No.; MS1-681U5 

APPEAL BRIEF 



26 



BttyteMydutelle 



PA(£ 2»39 ' RCVD AT 7/1312005 5:32:52 PM [Eastern Dayp rme] ' Sm^^^^ 



JUL 13 2005 14:42 FR LEE - HAYES PLL 509 323 8979 TO 17038729306 



P. 29/39 



I 

2 
3 
4 
5 
6 
7 

9 
10 
11 

12 
13 
14 
15 

wSSiR; §17 



5w 



^ 20 
21 
22 

23 

24 

25 



6. (Original) A method as recited in claim 0 further comprising 
exoclusterly and selectively activating one or more inactive members of the 
cluster. 

?• (Original) A method as recited in claim 0 further comprising, 
based upon the monitoring^ identifying one or more inactive members of the 
cluster that are not presently overwhelmed at the application-layer. 

8, (Original) A method as recited in claim 0 further comprising: 
based upon the monitoring, identifying one or more inactive members of 
the cluster that are not presently overwhelmed at the application-layer; 

exoclusterly activating one or more members identified by the identifying, 

9» (Original) a method as recited in claim 0 further comprising: 
based upon the monitoring, identifying one or more active members of the 
cluster that are presently overwhelmed at the application-layer and identifying one 
or more inactive members of the cluster that are not presently overwhelmed at the 
application-layer; 

exoclusterly deactivating one or more active members identified by the 
identifying; 

exoclusterly activating one or more inactive members identified by the 
identifying. 
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10. (Orioeval) a method as recited in claim 0 further comprising 
determining a present activity state of members of the cluster. 

1 1. (Origwal) a method as recited in claim 0 further comprising: 
determining a present activity state of members of the cluster; 
tracking and persisting the activity states of the members of the cluster. 

12* (OriGIIVAL) a method as recited in claim 11, wherein the activity 
jstates include cluster states. 

13. (Original) A method as recited in claim 11 further comprising 
reporting a present activity state of one or more members of the cluster. 

14. (Original) A method as recited in claim 11 further comprising 
reporting historical record of the activity states of one or more members of the 
cluster. 

15* (ORIGINAL) A method as recited in claim II further comprising 
reporting a present application-layer state of one or more members of the cluster. 

16. (Original) a method as recited in claim 11 further comprising 
reporting historical record of the application-layer states of one or more members 
of the cluster. 
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17* (Original) A method as recited in claim 0, wherein the 
monitoring comprises monitoring in one or more different application-layer 
protocols. 

18. (Original) a method as recited in claim 0, further comprises, 
based upon flie monitoring, determining the application-layer availability of one or 
more members based upon a indicator of such availability, the indicator sent from 
a member being monitored. 

19. (Original) A method as recited in claim 0, further comprises: 
based upon the monitoring, determining the application-layer availability of 

one or more members based upon a indicator of such availability, the indicator 
sent from a member being monitored; 

the member being monitored determining such availability and generating 
such indicator* 

20. (Original) A computer-readable medium having computer- 
executable instructions that, when executed by a computer, perform the method as 
recited in claim 0. 

21. (Original) A method comprising: 

monitoring application-layer availability of members of a load-balancing 
cluster as such availability is observed from a client-perspective; 

exoclusterly controlling activity state of the members of the cluster. 
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22. (Original) A method as recited in claim 21, wherein the 
controlling comprises selectively deactivating one or more active members of the 
cluster. 

23. (Original) A method as recited in claim 21, wherein the 
controlling comprises, based upon the monitoring, identifying one or more active 
members of the cluster that are presently overwhelmed at the application-layer. 

24. (Original) A method as recited in claim 21, wherein the 
controlling comprises: 

based upon the monitoring, identifying one or more active members of the 
cluster that are presently overwhelmed at the application-layer; 

exoclusterly deactivating one or more members identified by the 
identifying- 

25. (Original) A method as recited in claim 21, wherein the 
controlling comprises selectively activating one or more inactive members of the 
load-balancing cluster. 

26. (Original) A method as recited in claim 21, wherein the 
controlling comprises, based upon the monitoring, identifying one or more 
inactive members of the cluster that are not presently overwhelmed at the 
application-layer. 
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27. (ORIGmAL) A method as recited in claim 21, wherein the 
controlling comprises: 

based upon the monitoring, identifying one or more inactive members of 
the cluster that are not presently overwhelmed at the application-layer; 

exoclnsterly activating one or more members identified by the identifying. 

28. (ORIGDfAL) A method as recited in claim 21, wherein the 
controlling comprisjs: 

based upon the monitoring, identifying one or more active members of the 
cluster that are presently overwhelmed at the application-layer and identifying one 
or more inactive members of the cluster that are not presently overwhelmed at the 
application-layer; 

exoclnsterly deactivating one or more active members identified by the 
identifying; 

exoclnsterly activating one or more inactive members identified by the 
identifying. 

29. (Original) a method as recited in claim 21 further comprising 
determining a present activity state of the members of the cluster. 

30* (Original) A method as recited in claim 21 further comprising: 
determining a present activity state of the members of the cluster, 
tracking and persisting the activity states of the members of the cluster. 
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31* (Original) A method as recited in claim 30, wherein the activity 
state includes a cluster state, 

32. (Original) a method as recited in claim 30 further comprising 
reporting a present activity state of one or more members of the cluster, 

33. (Original) A method as recited in claim 30 further comprising 
reporting historical record of the activity states of one or more members of the 
cluster, 

34. (Original) A method as recited in claim 30 further comprising 
reporting a present application-layer state of one or more members of &e cluster. 

35. (Original) A method as recited in claim 30 further comprising 
reporting historical record of the application-layer states of one or more members 
of the cluster. 

36. (Original) a method as recited in claim 21, wherein the 
monitoring comprises monitoring in one or more different application-layer 
protocols, 

37. (Original) A computer-readable medium having computer- 
executable instructions that, when executed by a computer, performs the method 
as recited in claim 2 1 . 
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38. (OriGUVAl) a computer-readable medium having computer- 
executable instructions that, when executed by a computer, perform a method 
comprising: 

dynamically deteraiining present members of a load-balancing cluster and 
an activity state of each member; 

monitoring application-layeT availability of the one or more members of the 
cluster as such availability is observed from a client-perspective; 

exoclusterly controlling the activity state of the members of the cluster. 

39. (Original) a system comprising: 

a dynamic cluster-membership detemiiner configured to exoclizsteriy and 
dynamically determine present members of a load-balancing cluster; 

an cxocluster monitor configured to monitor application-layer availability 
of the present members of the cluster. 

40. (Original) A system as recited in claim 39 further comprising an 
exocluster controller configured to control an activity state of the members of the 
cluster. 

41. (Original) a system as recited in claim 39 further comprising an 
overload-identifier configxired to identify, based upon the monitored availability, 
one or more active members of the cluster that arc presently overwhelmed at the 
application^layer. 
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42. (Original) A system as recited in claim 39 further comprising an 
overload-identifier configured to identify, based upon the monitored availability, 
one or more inactive members of the cluster that are not presently overwhelmed at 
the appUcation-layer, 

43. (Original) A system as recited in claim 39 further comprising a 
state-determiner configured to determine a present activity state of members of the 
cluster. 

44. (ORIGINAL) A system as recited in claim 39 further comprising; 

a state-determiner configured to determine a present activity state of 
members of the cluster; 

a database configured to store the activity states of the members of the 
cluster. 

45. (Previously Presented) A system as recited in claim 39, 
wherein the exocluster monitor is protocol agnostic. 

46. (Original) A system comprismg: 

an exocluster monitor configured to monitor application-layer availability 
of members of a load-balancing cluster from a client-perspective; 

an exocluster controller configured to control an activity state of members 
of the cluster. 
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48. (Originai.) a system as recited in claim 46 further comprising an 
overload-identifier configured to identify, based upon the monitored availability, 
one or more active members of the cluster that are presently overwhelmed at the 
application-layer. 

49* (Original) A systern as recited in claim 46, wherein the exocluster 
controller is further configured to exoclusterly and selectively activate one or more 
inactive members of the cluster. 

50. (Original) a system as recited in claim 46 further comprising an 
overload-identifier configured to identify, based upon the monitored availability, 
one or more inactive members of the cluster that are not presently overwhelmed at 
the application-layer. 

51. (Original) a system as recited in claim 46 further comprising a 
state-determiner configured to determine a present activity state of the members of 
the cluster. 
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52. (Original) a system as lecited in claim 46 further comprising: 

a state-determiner configured to determine a present activity state of the 
members of the cluster; 

a database configured to store the activity states of the members of the 
cluster. 

53. (Original) a system as recited in claim 46, wherein the monitor is 
protocol agnostic. 

54. (Original) A dynamic, active, exocluster monitoring system for 
monitoring application-layer availability of members of a load-balancing cluster 
and controlling an activity state of such members, the monitoring system 
comprising; 

an app-monitor configured to exoclustcrly monitor the members of the 
cluster from a client-perspective; 

a cluster-control configured to exoclusterly determine the activity state of 
the members of the cluster and to exoclusterly control the activity state of the 
members of the cluster; 

a central controller configured to coordinate and control the app-monitor 
and the cluster-control. 

55. (Original) A system as recited in claim 54 further comprising a 
database configured to store state change information, including cluster state and 
application-layer state. 
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56, (Original) A system as recited in claim 54 further comprising 
multiple app-momtors. 

57. (Original) A system as recited in claim 54 further contprising 
multiple cluster-controls. 
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